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MEMORANDUM

To: Kelly Ross

From: Paul Conable
Steven D. Olson

Date: July 2, 2015

Subject: City of Portland System Development Charges

On behalf of a group of real estate and business organizations, we will challenge

the City's increased System Development Charges ("SDCs") through a Writ of Review filed in

Multnomah County Circuit Court.

• A Writ of Review is the only method by which SDCs may be challenged
under Oregon law. ORS 34.010. A Writ of Review must be filed within 60
days of the effective date of the action being challenged. In this case, the
City's Ordinance raising the SDCs for parks and recreation was adopted May
27, 2015. 60 days from May 27 is July 26, 2015. However, July 26 falls on a
Sunday, so to be safe we will file our Petition for Writ of Review no later than
Friday, July 24, 2015.

• Our Petition for Writ of Review must be based on the record before the City
when it adopted the revised SDCs. There is no opportunity in the Writ of
Review procedure for presenting new evidence, new testimony, new reports,
etc. There is also no opportunity for presentation of witnesses or cross-
examination before the Court.

• When we file our Petition, the City will have the opportunity to respond.
Then the Circuit Court will schedule a hearing to address the issues raised in
the Petition for Writ of Review. Although there is no fixed timeline for a
hearing, it is likely that the hearing will take place sometime in fall of 2015.

• The Writ of Review petition, if successful, would allow the court to strike
down the City's ordinance adopting the amended SDCs. In order to succeed
in our Petition for Writ of Review, we will have to show that the City: (1)
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exceeded its jurisdiction; (2) failed to follow procedure; (3) made a finding or
order not supported by substantial evidence; (4) improperly construed the law;
or (5) violated the Constitution.

• In this case, we will focus our arguments on two of those provisions. We will
argue first that a number of the City's findings were not supported by
substantial evidence in the record. We will also argue that the City has failed
to follow the applicable law governing SDCs, which is set out at ORS 223.297
- 223.314.

• Various concerned parties made arguments or presented testimony before the
City Council, explaining a number of errors made by the City in setting new
SDCs. The testimony, letters, and expert reports provided by parties
challenging the City's revised SDCs are part of the record that the Court will
consider in addressing the Writ of Review.

• In our Petition for Writ of Review, we will argue in detail that there was no
substantial evidence in the record to support a number of the City's decisions,
including (1) the decision to change the establish methodology for assessing
available park capacity and appropriate SDCs; (2) the conclusion that there is
no deficiency in existing park capacity, which is contrary to the previously
adopted conclusions and recommendations regarding shortfall in park capacity
set forth in the 2020 report and other documents; (3) the decision to estimate
levels of use based on square footage of new construction; and (4) the
underestimation of the impact of the new SDCs on affordability of housing in
the central City core and outlying areas.

• We will also argue in detail that the City's Ordinance fails to comply with the
law governing SDCs in a number of respects, including: (1) failing to impose
the cost of increased park capacity on a new construction proportionally with
costs borne by existing residents; and (2) providing for expenditure of SDC
funds for capital improvements that do not fall within the definitions of
permitted expenditures as set forth in the SDCs statutes.

• Although it is always difficult to challenge enacted legislation, we believe that
we have strong arguments that the City's revised SDC methodology and
significantly increased SDC charges for new construction are unsupported by
substantial evidence and violate the law in a number of respects.
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