
Task 2: New Site Development Real Estate and Finance Tools 

Development Challenge: Site Aggregation & Assembly 
 

TOOL: Horizontal Development Agreement (HDA) 

 

Key Issue: Aligning Interests of Multiple Property Owners with Public Goals 
One of the region’s key challenges in moving forward with creating “development ready” 

employment land concerns engaging the cooperation of property owners. In most instances, the 

region’s employment lands are not held in single ownership, but instead, a number of property 

owners control the land. This is the case for industrial sites in Coffee Creek in Wilsonville; 

Beavercreek in Oregon City; North Hillsboro; Happy Valley; Forest Grove, Cornelius and 

Portland1. Indeed, the situations where a single entity controls all the property are the exception 

rather than the rule (e.g., the Gresham Vista industrial area, which the Port of Portland controls). 

The challenge of property owner cooperation is all the more significant within the context of the 

Portland region – additions to the Urban Growth Boundary are unlikely, and for the purposes of 

this study the UGB is assumed to be fixed.  

 

Property owners have a variety of sometimes conflicting perspectives on cooperation with a 

coordinated strategy. Some property owners are fully engaged, willing to sell for a fair price to 

an entity that is seeking to aggregate land, and willing to cooperate in a planning effort to 

identify suitable zoning regulations and an infrastructure concept and funding strategy. Other 

property owners are resistant and at times even hostilely opposed to cooperation. This lack of 

cooperation/coordination bears substantively on the ability of a jurisdiction to fulfill its economic 

objectives – property owners who are not aligned results in two substantive challenges: difficulty 

in aggregating smaller sites into suitably sized larger lots; and difficulty in planning, funding, and 

constructing necessary infrastructure. 

 

To address these challenges and development dynamics related to site aggregation and 

assembly, we propose a new tool – a Horizontal Development Agreement (HDA). This tool 

would be a mechanism under which property owners and a jurisdiction (or possibly multiple 

jurisdictions) commit to mutual obligations to cooperate in the entitlement and development of 

land in preparation for new employment use. The provisions within an HDA are intended to 

reward property owner cooperation by providing a variety of incentives that a property owner 

can access in exchange for participating in land aggregation or infrastructure planning, for 

example. The HDA is intended to allow for a jurisdiction to strategically select the levers it wants 

to utilize in attempting to induce property owner cooperation; that is, some jurisdictions may opt 

to not utilize every possible lever noted here. 

 

  

 
1 The 2017 Metro Regional Industrial Site Readiness Inventory Update identified 14 Tier 2 and Tier 3 
industrial sites within these communities requiring aggregation. 



Authority Available to Jurisdictions 
How might a jurisdiction effectively plan an area entailing the aggregation of multiple 

ownerships, and subsequently implement that plan through local actions (i.e., annexation, 

zoning, and infrastructure)? More specifically, what can a jurisdiction do to induce (either 

through incentives or regulations) otherwise reluctant property owners to participate in rendering 

land “development ready”2. 

 

To address these issues, we start by observing the tools at a jurisdiction’s disposal: 

 

• Pre-development Funding: for infrastructure planning, wetlands evaluation, 

environmental assessments, appraisals, marketing, etc. 

• Annexation: in cases where some or all of the affected property is currently outside of a 

City boundary, and cannot be developed for policy or other reasons until it is annexed 

into a City 

• Zoning: development entitlements 

• Infrastructure: planning and construction (funded through urban renewal, Local 

Improvement Districts, or other sources) 

 

Rewarding Cooperative Landowners 
A jurisdiction has a strong interest in concentrating its efforts in portions of an employment 

district where there is a healthy percentage of properties controlled by cooperative property 

owners. Cooperative property owners might show willingness to participate in LIDs or other 

infrastructure funding mechanisms, and/or willingness to enter into a Letter of Intent or similar 

instrument to cooperate in site aggregation efforts.  

 

A jurisdiction may, for instance, create a zoning plan for an entire industrial area of several 

hundred acres; it may adopt a Capital Improvement Plan (CIP) for infrastructure to serve the 

future uses; it may create an urban renewal area or other funding mechanism. But suppose that 

a substantial majority of property owners in a quadrant of the overall industrial area are 

“cooperative”, whereas there is a general lack of cooperation outside of that quadrant. In this 

instance, the jurisdiction will want to focus its efforts on the quadrant with the cooperative 

property owners. Perhaps the jurisdiction will only apply the zoning to the one sub-area, 

retaining older, low density, “pre-urbanized” zoning in the balance of the overall area. Perhaps, 

in cases involving unincorporated land, the jurisdiction will limit its initial annexation phase to the 

“cooperative” quadrant. Perhaps the jurisdiction will concentrate its infrastructure investment in 

that same sub-area. Under this scenario, the areas dominated by property owners who do not 

want to participate will remain undeveloped and un-served, until such time that a preponderance 

of property owners agree to engage in the jurisdiction’s efforts. 

 

 
2 By “development ready”, we mean areas that are zoned to allow employment uses; with parcel sizes 
large enough to attract a broad mix of employment uses; and either have the infrastructure in place to 
serve new employment uses, or at least have readily implementable plans to construct the infrastructure 
in a timely fashion. 



Pressuring Uncooperative Landowners 
Another tool concerns “peer pressure”. Some land assembly and infrastructure investment 

efforts do require all property owners to cooperate. In this instance, the jurisdiction can 

predicate its actions (i.e.- to upzone property; to plan and construct infrastructure; to acquire 

properties) on cooperation of all affected property owners. In such a scenario, the jurisdiction 

can make provisional commitments to property owners to undertake its actions, subject to all 

affected property owners agreeing to participate. In this case, those property owners who are 

willing to participate will exercise their influence on property owners who decide to “hold-out”. 

This has the benefit of not putting the public entity in the position of pressuring property owners 

themselves. 

 

Oregon Largely Dependent on Carrots vs. Sticks 

The challenge of property owners in a future employment area who are resistant to cooperation 

was exacerbated in 2006, when Measure 39 passed in Oregon, significantly limiting the powers 

of eminent domain for private redevelopment. Jurisdictions may still condemn private property 

for a public purpose (e.g. a street, a school, a park, etc.); however, they cannot condemn private 

property for the purpose of assembling larger tracts for ultimate private redevelopment. Had 

Measure 39 been in effect in the early 1990s, Hillsboro would not have been able to acquire the 

Ronler Acres site, and Intel would have almost certainly had to locate its mammoth Ronler 

Acres campus (representing tens of billions of dollars in investment) to another State. 

 

Fortunately, in most instances, it is not necessary to attain 100% property owner cooperation to 

effectively plan and develop employment lands. To use another Hillsboro example, Genentech’s 

original plans entailed the acquisition of two major, multi-acre parcels as well as several smaller 

properties. Genentech was ultimately unsuccessful in acquiring all of the smaller properties, and 

as a result, simply revised its plans to exclude those properties. To use a non-employment 

example, the Pearl District in Portland was predicated on the cooperation of four major players 

(Hoyt Street Properties, a private entity led by Homer Williams which owned the 40+ acres of 

former BN rail yards; the Port of Portland’s Terminal One property; PDC’s Union Station and 

surrounding rail yards; and the Naito family). Together these properties constituted less than 

50% of the entire Pearl District geography, and yet the four ownerships taken together were 

large enough, and strategically located, to allow for the effective planning and development of 

what is likely the State’s most successful real estate endeavor. 

 

Timing is Important for Maximum Leverage 
All of these approaches are predicated on leverage, and timing determines how much leverage 

a City has.  If a site has no suitable zoning and no commitments of infrastructure funding, then 

the City can leverage more cooperation.  Conversely, if a site has liberal zoning and 

infrastructure in place already, a City’s leverage is diminished.  The earlier in the planning-

annexation-zoning-funding process the City can step in, the more leverage the City has to 

compel cooperation.  Employment sites around the region are at various stages of this 

continuum, and will need to tailor their approach based on an understanding of this relationship.  

 



Unfortunately, some jurisdictions fail to use the leverage that they have with these tools. 

Instead, they may “prematurely” establish zoning areas for employment uses, construct critical 

infrastructure, or annex lands without first securing necessary property owner cooperation. For 

those jurisdictions that have already taken these actions, a jurisdiction should reconsider its 

earlier actions. Infrastructure cannot be “un-built”, but zoning entitlements can be rescinded. A 

City can even de-annex lands. Some of these measures may be aggressive moves on a 

jurisdiction’s part, but it is a jurisdiction’s prerogative to de-annex or down-zone an employment 

area. Likewise, in the case of areas where infrastructure has been planned but not yet built, the 

jurisdiction may revise its CIP to postpone construction of otherwise imminent infrastructure 

projects until the jurisdiction has secured the cooperation of property owners. 

 

Even if the jurisdiction does not want to revisit its earlier zoning or annexation actions, the 

jurisdiction may still consider an incentive approach to induce property owner cooperation. It 

may for instance create a zoning overlay that allows higher densities, or more flexible uses; 

limiting the application of that overlay to properties whose owners cooperate in making lands 

development ready. 

 

Key Provisions Outline 
Below is an outline of the key provisions of a Horizontal development Agreement. The 

consultant team has not drafted an entire Agreement; in part because any given jurisdiction will 

have its own land use and economic development policies and practices and legal 

considerations (e.g., insurance, environmental hazard, termination) related to this type of 

agreement. Instead, this outline summarizes the key provisions of such an agreement. A 

jurisdiction can determine whether this tool is appropriate. If useful, a jurisdiction can then adapt 

this “template” to its own particular framework and development scenario. 

 

Horizontal Development Agreement: High-level Draft Outline 
1. Recitals. This section will lay out why the parties are entering into the agreement, 

outlining the mutual benefits of coordination (ie. jurisdiction recognition that it needs 

property owners cooperation to fulfill its economic development objectives; property 

owner recognition that the City provides substantial value in the form of funding of 

concept planning, pre-development funding, entitlements, and infrastructure planning, 

engineering, funding and construction, removal of other barriers to development, etc.).  

2. Vision. This section will identify the parties’ shared vision for the long term and 

acknowledge the parties’ desire to work together to realize benefits (ie. creation of the 

area as a major new employment area, with targeted long-term jobs and investment 

goals; intentions regarding zoning, infrastructure concept, natural resource retention, 

and equity). 

3. Decision Making and Conflict Resolution. This section will acknowledge that the 

jurisdiction has ultimate decision-making authority over zoning, infrastructure, and 

funding; but that individual property owners have ultimate decision-making authority over 

their willingness to cooperate. Individual property owners acknowledge that their 

decision to not participate carries consequences such as deprivation of entitlement 



and/or annexation, lack of infrastructure, etc.  This section will also lay out provisions for 

conflict resolution. 

4. Cooperation in Concept Planning. This section acknowledges that the jurisdiction and 

its public partners will lead in concept planning in the area but will consult with property 

owners. This consultation may take several forms, including creation of an Owner 

Advisory Group. 

5. Entitlements. This section will acknowledge entitlement authority over lands within the 

area – including the jurisdiction’s authority (related to zoning and building permits) as 

well as state and federal authority (DSL, Corps, ODOT, etc.). It will acknowledge the 

jurisdiction’s intention to provide good faith assistance to property owners in securing 

non-local entitlements, as well as good faith intention to expedite the jurisdiction’s 

approvals.  

6. Jurisdiction’s Predevelopment Assistance – Removal of Barriers to Development. 

This section will lay out one of the Jurisdiction’s “carrots” (incentives for cooperation). 

This might include funding of predevelopment activities (including wetland delineations, 

traffic impact analyses, environmental assessments, geotechnical/soils, topo survey; 

tree survey/mapping of significant resource areas, etc.). The jurisdiction’s 

predevelopment assistance may be in the form of a grant, or a loan, or a combination. If 

a loan, this would probably be a soft loan – only due on sale of the property. 

7. Infrastructure. This section would potentially include a number of provisions: 

• It will lay out a process for developing an infrastructure concept plan.  

• It will acknowledge the jurisdiction’s authority over design, funding, and 

construction of infrastructure (streets, sewer, stormwater, water).  

• It will tie the jurisdiction’s willingness to perform design/engineering and 

construction of infrastructure to property owner cooperation. For example, no 

infrastructure built providing services to property X unless the owner of property 

X has either (A) agreed to develop at a certain job density, create minimum 

investment value per acre, commit to equity objectives such as good faith hiring 

and vendor relationships, etc. or (B) agreed to sell to someone who would be 

obligated to build per (A).  

• This section will address phasing (including an acknowledgement of the 

jurisdiction’s intention to “reward good behavior”, such as only building 

infrastructure where there is property owner cooperation per above).  

• This section will establish provisions for public acquisition (fee simple and 

easements) for infrastructure, including provisions for SDC credits/offsets. 

• This section may include provisions for cooperation in funding of infrastructure – 

possible tools include urban renewal, LID, regional/State transportation dollars. 

8. Annexation (for HDAs which include properties that are currently outside of an 

incorporated entity, with annexation being a necessary pre-condition to establishment of 

zoning). This section will acknowledge that a City will not annex a property (and entitle it, 

and provide infrastructure), without property owner obligations as per the prior 

Infrastructure section. 

9. Zoning. This section will acknowledge that a jurisdiction will not establish employment 

zoning without property owner obligations as per prior Infrastructure section.  This 



section might also include a provision related to zoning incentives for cooperating 

property owners (especially in instances where a City doesn’t want to rescind existing 

zoning entitlements). 

10. Sale of Property. This section could have a number of features - it may give the 

jurisdiction right of first refusal to acquire properties at some pre-determined price 

formula (e.g., current appraisal). It may give special consideration to property owners 

who sell to a site aggregator. It may include a provision allowing the jurisdiction to obtain 

an assignable option to acquire properties (again, using some pre-determined formula to 

establish sale price). It may acknowledge that upon sale of a property, any outstanding 

predevelopment loan dollars are due to the jurisdiction. 

11. Provision for Future Signatories. This section is to provide provisions for property 

owners who do not participate in the initial HDA to join later. Hopefully as the HDA 

proves successful in making land more valuable, other property owners will recognize 

that it is also in their interest to participate. 

 


